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This report is a contribution to the on-going efforts to prepare a non-violent transition towards democracy in
Syria with a constitution building process, inclusive of gender equality and women'’s rights. It serves at the same
time as a reminder that women’s rights are a cornerstone of all transitions and that it requests a common and
relentless effort to secure them, starting from the Constitution.

The report sets out the aims of the conference, presents its participants, its proceedings and outcomes. During
the three days’ intensive discussions, the constitutional and legal experts enriched the ideas adopted by the
CSWD on the gender sensitive constitutional principles, which will be the basis of the constitutional declaration
in the transitional period, and a foundation for the future permanent constitution.

The report also provides useful background information, describing the broader project of which this event was

part, and detailing the past activities of the Coalition of Syrian Women for Democracy (CSWD) with the support
of Euromed Feminist Initiative IFE-EFI, towards this aim.

The conference was organized with the financial support of the European Union and Sweden. The content of this report reflects
the deliberations during the conference and can under no circumstances be regarded as reflecting the position of the European
Union or Sweden.
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1. Background

The high level conference “Building an Inclusive Gender-Sensitive Constitution: A Syrian Path Towards Democracy”
was organized jointly by the Coalition of Syrian Women for Democracy (CSWD) and the Euromed Feminist Initiative
IFE-EFI. It took place in the framework of the program: “Supporting transition towards democracy in Syria through
preparing for an engendered constitution building process” funded by the European Union and Sweden. The aim of
the program is to contribute to a democratic transition in Syria inclusive of gender equality. Lessons learned have
shown that an important step in a transition is preparing and drafting a new Constitution, and ensuring from the
beginning that it is gender sensitive. It is also important that the process itself is inclusive of women’s rights and
gender equality.

Euromed Feminist Initiative IFE-EFI is implementing the program in partnership with Syrian women'’s rights and
human rights organisations. About 650 Syrian civil society activists have been involved in consultations, workshops,
and conferences. These actions have always been inclusive of a wide range of voices from Syrian civil society
committed to promoting women'’s rights and gender equality as founding principles of a democratic constitution,
and as core issues for the transition. Many lawyers, legal experts and constitutionalists have engaged themselves
and shared their expertise, considerably enriching and widening the debate.

Since 2012, IFE-EFI has been supporting the Coalition of the Syrian Women for Democracy and their work towards
identifying the key principles to guide an engendered constitution-making process in Syria, with the first set being
published in the booklet: “Looking for a Democratic Constitution”. In 2013 the first training for lawyers was held
and gender entry points to inclusive constitution making were identified. In April 2014 IFE-EFI and the CSWD
drafted “Recommendations for Nonviolent Transition Towards Democracy Through Engendering Constitution
Building Process” as an outcome of the eponymous international conference they held in Brussels. That
conference was attended by a broad range of Syrian women’s rights and human rights activists and representatives
of civil society organizations from 21 countries of the Middle East, Mashreq, Maghreb, Europe and the Caucasus.

Later on same year, a report was issued titled: “Gendered Constitution Building Process for Syria: Gender Entry
Points to a Democratic Constitution in Syria and Lessons Learned from Constitution Making Processes in the
Middle East and North Africa”, featuring gendered principles for a new Syrian Constitution.

Beginning of 2016 IFE-EFI published the handbook for gender sensitive constitution making: “ABC for a Gender
Sensitive Constitution”, the first of its kind. All the publications are available on the website: http://www.efi-
ife.org/publications

2. Goals of the conference

The conference aimed to provide the space for constitution-makers, legal experts and researchers, as well as
gender experts to reflect on the ongoing process of building and promoting a gender sensitive, democratic
constitutional option for Syria.

The expected outcome was the drafting of gender-inclusive supra-constitutional principles. The conference sought
to contribute to creating an environment favorable to building a future gender-sensitive democratic constitution
and to elaborating means and strategies for addressing challenges and getting broad international support.

3. Participants

The conference was attended by a wide range of Syrian legal experts and researchers, representing among others
the Syrian Center for Legal Researches & Studies, the Free Judicial Council, the Justice Center for Human Rights, the
Free Syrian Lawyers, and the Equal Citizenship Center. Gender and human rights experts and activists, such as from
the Syrian Civil Coalition, the Kawakibi Human Rights Organization and the Syrian Women’s Advisory Board, and
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Civil Society Support Room were also present. Finally, the conference benefitted from the participation of
international experts and observers, including the Gender Advisor to the UN Special Envoy for Syria, the Principal
Advisor on Gender at the European External Action Service, the Swedish Ambassador to the EU’s Political and
Security Committee, the UN ESCWA, the Carter Center, the European Institute for Peace, the Shaikh Group and the
Universities of Edinburgh and Tunis.

4. Conference proceedings and emerging themes

The conference was structured so as to give both informed background on means of engendering constitution-
making and the opportunity for participants to reflect on, propose, debate, and agree upon gender-sensitive
principles which should guide Syria’s transition period.

4.1 Conference proceedings

The first day of the conference was geared towards emphasizing the importance of an engendered constitution-
building process and the concrete means and strategies for achieving it. Thus, the morning session brought
together Maya Alrahabi, General Coordinator of the Coalition of Syrian Women for Democracy (CSWD), Mara
Marinaki, the European External Action Service (EEAS) Principal Advisor on Gender and on the implementation on
UNSCR 1325 on Women, Peace and Security, Anna Jardfelt, Swedish Ambassador to the EU’s Political and Security
Committee, and Lilian Halls French, Co-President of the Euromed Feminist Initiative IFE-EFI. They emphasized the
importance of engendering Syria’s transition, from the ongoing peace negotiations up to and including a
permanent constitution. The participants underlined the role of the international community in supporting Syria’s
peace process and transition. They also highlighted that engendering constitution and legislation remained a
struggle within the European Union as well, and that discrimination against women and gender-based violence are
persisting global issues.

A separate session during the first day focused on the substance and process for engendering constitution-making,
with Ibrahim Draji, professor of international law, Damascus University and Silvia Suteu, constitutional researcher,
Edinburgh University, who presented key points drawn from the “ABC for a Gender Sensitive Constitution”. This
ABC, also elaborated in the frame of the program “Supporting transition towards democracy in Syria through
preparing for an engendered constitution building process”, is a comprehensive handbook for engendering
constitution-making. The two speakers focused on the rights and principles a democratic gender-sensitive
constitution must protect, on States’ international obligations with regard to gender equality, women’s rights and
non-discrimination, and on the requirements for an engendered peace- and constitution-building process.

The second half of the day brought together representatives from the ongoing processes and visions for
nonviolent political transition in Syria, namely:

e The Carter Center Conflict Resolution Program

Syrian Center for Legal Researches & Studies

UN ESCWA (United Nations Economic and Social Commission for Western Asia)
e The Shaikh Group

e Women Advisory Board to the UN Special Envoy for Syria

e The Civil Society Support Room in the Geneva Consultations

The session pursued three main aims:

e To present these processes together: it was for the first time,

e To identify the commonalities and differences between them,

e To discuss how they incorporate or ignore strategies and mechanisms for promoting gender equality and
women’s rights and curtailing discrimination against women during Syria’s transition.



The second day of the conference began with a round-up of the constitutional principles suggested by participants
as necessary during Syria’s transition. The suggestions were compiled into a list of ten headings, which were then
open for plenary discussion:

1. Identity of the State and its affiliations 6. Women's rights and gender issues

Nature and structure of the political and .
L. ] 7. Human rights
administrative systems

4. Source of authority and hierarchy of the

s 9. Justice and the judicial authority
judicial body

5. Citizenship 10. Role of the army and State institutions

. Equality and non-discrimination 8. Separation of powers

The rest of the second day was dedicated to a discussion on the substance of principles falling into these headings.

The third day geared towards reaching agreement on their formulation and scope. The discussion was supported
by lessons learned from the Tunisian experience shared by Salsabil Kelibi, a constitutional expert and a university
professor from Tunisia. Mrs Kelibi addressed the traps of political choices that may be available after a period of
dictatorship and how to deal with results of participatory processes and elections when the power in place
threatens established social rights. Indeed, the elected majority, in charge of writing the new Constitution, may not
believe in democratic values or in women’s human rights. Thus, civil society components have to be ready to face
these forces with clear alternatives and strategies, gathering the support of wide segments and networks from the
community.

4.2 Emerging themes
While discussions were spirited, several themes emerged early on among participants’ concerns:
e The significance of engendering the transition in Syria cannot be overstated

The importance of engendering Syria’s transitional period, including the peace- and constitution-building
processes, was highlighted from the very first session. The international representatives in that session emphasized
that the participation of women in the peace process and transition period is “indispensable and non-negotiable”.
This participation has to be qualitative, meaning ability to defend and insert women’s rights on board, not just
quantitative (number of women present), and should be reflected on all matters: constitutional, delineation of
borders, the formation of coalition governments, the allocation of portfolios etc.

Members of the CSWD and other participants in the conference echoed this view, explaining that Syrian women’s
role in the transition should not be stereotyped but should be understood as geared towards the State’s
democratic reconstruction into an equal citizenship State. They also expressed the view that a longer transition
process would allow for more avenues for women'’s participation and as such would be preferred.



o The form of transitional legal arrangements

The question of what legal document or legal regime will manage the transition in Syria preoccupied all
participants. They considered the option of having either the 2012 constitution or the 1950 constitution, with
amendments, be the governing document, or adopting a new set of constitutional principles or interim
(provisional) constitution to govern the transition period.

It was agreed that resorting to the 2012 constitution posed many problems because it was symbolically tied to the
dictatorship, and because it technically imposed an imbalanced system giving the President unmonitored and
legally protected powers which no opposition or accountability body could limit. A revised version of the 2012
constitution was therefore considered, amended so as to give significant authority to a transitional body in the
form of a council of ministers and a prime minister who would both share executive powers with the President.
This was also viewed as an impractical solution, since it would be dogged by problems such as: the prospect of
competence conflicts between the President and the interim governing body; structural problems related to the
body’s composition, which would have to include representatives of all warring parties; as well as trying to
convince the opposition to sit side by side with representatives of the regime. This led to the suggestion of
rethinking the entirety of the constitution and proposing new and temporary constitutional principles instead of
wasting the same effort attempting to revise the 2012 controversial constitution.

The 1950 constitution was viewed as outdated and resorting to it as relinquishing the revolutionary element. It was
also pointed out that that constitution referred to a number of institutions and entities that no longer existed.

Participants then entertained the prospect of adopting a provisional constitution or a set of temporary
constitutional principles to govern the transitional period until a final draft of the new constitution could be agreed
upon. This would allow for more time for the process of drafting the permanent constitution, and would raise the
chances for the latter not to be the immediate result of crisis or reactionary, but rather be well-thought through,
pioneering, and representative of the democratic values Syrians have strived for. It was also noted that these
constitutional principles could form as well the framework for the permanent constitution.

Conference attendees entertained a number of examples of such interim constitutional arrangements adopted in
post-conflict transitional settings, among others the successful case of South Africa. Based on these examples, the
point was made that transitional periods were unpredictable and interim legal arrangements in certain instances
lasted far longer than initially envisioned (e.g. Nepal being governed by an interim constitution for more than 8
years). It was argued that this makes engendering these provisional legal arrangements much more crucial,
whatever the form they take—a full-fledged interim constitution, a set of constitutional principles, a restored older
constitution, or something else.

e The equal participation of women in transition decision-making bodies

The need to ensure the equal participation of women during the transitional period in Syria was agreed upon by
those present, first and foremost as a matter of democracy and fairness. Even beyond this, however, it was
emphasized that women should be equal participants because of the importance of the transitional period in
setting the tone for all future political interactions in Syria, as well as because of its unpredictable duration.

There was agreement that it is never too soon to ensure the participation of women during transitions, as it should
translate into equal participation during peace negotiations, in the decision-making bodies set up to govern the
transitional period, and in the institutions established by the final constitution. The point was made, however, that
more than the participation of women, what should be pursued is the participation of women’s rights advocates,
be they women or men, as the latter will be those championing the cause of gender equality and non-
discrimination at all levels. Based on examples from other post-conflict countries, the possibility of making
mandatory the inclusion of women and women’s rights organizations in the drafting of the permanent constitution



was also discussed—as an instrument to ensure that gains during the transitional period would not be lost once
the final constitution was ratified.

o The advancement of the principle of non-discrimination based on gender

The discussion on non-discrimination led to mentioning affirmative action - persistently called “positive
discrimination” - as a key tool in enforcing equality between women and men in a reality in which chances are not
equal and in which misogynist customs and traditions prevail. Affirmative action, it was stressed, is an exceptional
and temporary procedure that will remains functional only until actual equality is achieved, in which case it will not
contradict the principle of non-discrimination, but in fact will be a tool in its implementation.

e The advancement of the principle of equal citizenship

Participants agreed on the need to explicitly protect gender equality in the constitution, as well as to mandate for
equal citizenship between women and men. Equal citizenship was seen as having the potential to unify the country
in the aftermath of conflict, of remedying past wrongs, and as a key building block for a fairer, more equal society.
Equal citizenship between women and men would also represent an amelioration of the current status of Syrian
women and would ensure they can pass their citizenship onto their children, inherit, acquire and dispose of their
property, enjoy equal protection within marriage, as well as have access to education and employment on equal
footing.

e The State’s duty to combat gender-based violence

The State’s duty in criminalizing and combating all forms of violence against women was raised, be it physical,
psychological, sexual, or economic, and whether in private (family) or public sphere. It was emphasized repeatedly
that combatting gender-based violence was also a strong international obligation incumbent upon the State, both
during conflict and during its aftermath (as mandated by UN Security Council Resolution 1325 and its successor
resolutions).

e The nature of the Syrian State

One area of vigorous debate concerned identifying the core characteristics of the State, as they would be
enshrined in a new constitution. Participants agreed on defining the State as democratic, pluralistic, sovereign, and
as based on the rule of law, the principle of the separation of powers, and the protection of the human rights of all
its citizens, women and men.

o The principle of the separation of powers

The importance of enshrining the principle of the separation of powers in both an interim and the permanent
constitution of Syria was one of the key points of agreement among participants. They identified unfettered
executive power as one of the main ills of the dictatorship period and were keen to move on to a period when the
branches of power are clearly delineated and abuse of power is prevented by way of strong accountability
mechanisms.

o The relationship between religion and the State

One of the most ardently debated topics was the relationship between religion and the State. All those present
agreed that establishing a theocracy would inhibit the establishment of a citizenship-based State, leading to
sectarian and religious discrimination, and hinders the establishment of gender equality. It also undermines
equality among women themselves, since they end up governed by different personal status laws depending on
their different religious belonging. The point was also made that a new constitution should ensure that rights and
freedoms would not be subject to limitations on religious (or cultural/ tradition) grounds, but would take
precedence.



Nevertheless, participants differed on the wording to be adopted to express the need for the separation of religion
and State. The majority of the participants called for declaring Syria a secular State to prevent any attempt at
establishing a State and governmental body on religious foundations, and prevent the institutionalization of Sharia
as one of the sources for legislation or its primary source. Some of the participants voiced opposition under the
reason that some social sectors would reject secularism because of a lack of understanding of the concept which is
then mistaken for enmity towards religion. These participants suggested using other words to stand for secularism,
including separation of religion from State and legislation, and State neutrality towards religions, beliefs and
national identities. The importance of adding that popular sovereignty is the source of all legislation was also
emphasized. Participants largely agreed that the major issue was the terminology to use, and not the substance.

e The role of international law

International legal obligations were brought up throughout the discussion, with many of the participants viewing
international law as providing the baseline for human rights protection in a democratic Syria. The full array of
international legal duties on women’s rights, gender equality, and non-discrimination (including temporary
affirmative action measures) was highlighted as proof of the international community’s strong commitment to
these. Participants were keen to emphasize that the rights and freedoms stipulated in international conventions
should be made directly applicable in the national legal system but that this should not be seen as limiting the
expansion of those protections by national law. Participants also expressed the view that the State/s should be
sanctioned when using limitations to international human rights treaties as a means to effectively undermine the
protection those treaties would ensure to their citizens.

e Engendering the language of the constitution

Conference participants differed on their understanding of how far engendering constitutional language could go,
but a majority of voices agreed that explicit gender-sensitive language could correct past assumptions about the
holders of public office or the beneficiaries of constitutional protections. An example given was that of the office of
the President, which has always been referred to in the masculine but which, in a new Syrian constitution, should
be opened to all citizens irrespective of gender. It was also noted that there were some precedents in Syrian
legislation which could be built upon, such as the electoral law stipulating that it was referring to citizens
irrespective of whether women or men.

e Decentralization

Participants were keen to discuss decentralization as a means to ensure a fairer division of powers and distribution
of resources in Syria, but it soon became apparent that a variety of options existed as to what type of
decentralization was to be pursued. Options included political versus administrative decentralization, as well as
expansive versus a more limited institutionalization of the division of powers at different levels. There was
agreement, however, on the need to ensure that all future levels of decision-making are engendered. Examples
given were the institution of gender equality bodies at the local level or gender quotas in local elections. The point
was also made that women are often able to influence local decision-making to a greater extent than high-level
decision-making, which would make it imperative that they are represented at the local level.

o Legal guarantees for the enforcement of the interim constitution or constitutional principles

All participants expressed, from early on, fears that however well-drafted the principles or interim constitution
governing the transition period, they would be vulnerable to abuse and could be undone. Instituting legal
guarantees for the enforcement of these principles or interim constitution thus became a hot topic for discussion.
There was a need for clarification that such guarantees do not preclude the possibility of engendering the
constitutional principles governing the transition—that this was not an either/or option, but both could be pursued
and in fact reinforced each other.



The principle of the separation of powers was seen as the starting point for ensuring the implementation of legal
guarantees during the transition, as was the principle of judicial independence. The latter was necessary,
participants argued, to ensure that the judiciary could exercise its proper democratic role once again. A high
judicial council was seen as a possible guarantor of judicial independence during the transition period, with a newly
empowered Supreme Constitutional Court capable of ensuring the implementation of transitional legal
arrangements and of transitional justice mechanisms. Such judicial guarantees would also be vehicles for stronger
gender equality protection, but the importance to also pursue the engendering of these judicial bodies themselves
(at the level of their membership, hierarchical structure etc.) was highlighted.

It was also emphasized that clearly and strongly mandating for implementing legislation alongside the interim
constitution or constitutional principles was a key step towards ensuring greater protection for women’s rights.
Many of the necessary measures on the path to gender equality and non-discrimination, such as gender quotas in
official appointments and/or elections, the reform of personal status laws and adopting a gender equality law, the
establishment of gender equality bodies on governmental and parliament level and more, would need to be
detailed in such legislation. Therefore, it was argued, it was not sufficient to engender the highest level of law but
efforts should be directed towards ensuring that future legislation was adopted to both implement and further
constitutional protections for women.

e The role of civil society organizations and the international community

There was much preoccupation among participants about how to translate the discussion on constitutional
principles into concrete action at grassroots level but also at the international level. It was acknowledged that
there had been some fragmentation among the Syrian women'’s rights movement, but there was agreement that it
continued to be united in its pursuit of a democratic Syrian State founded on equality between its women and
men. The point was also made that it was important for Syrian women’s rights organizations to be prepared to
discuss constitutional matters, put forth their demands coherently, and be ready to fight for the desired outcomes.
Nevertheless, it was also argued that women’s rights organizations should not be seen as bearing the sole burden
of engendering the transition and the future constitution of Syria. Instead, it was stated, they should form alliances
with other civil society organizations, in particular human rights and democratic ones, as well as garner solidarity
and support from international organizations and networks. The conference itself was given as an example of
doing both these things.

Participants were also keen to highlight the crucial role which the international community can play in ensuring a
peaceful and engendered transition for Syria. Pushing for gender equality as a substantive value to be protected in
the transitional legal arrangements and in the permanent constitution, demanding the equal representation of
women during peace negotiations and in all decision-making bodies, and providing solidarity and support for local
initiatives which pursue these aims, are all concrete steps which international organizations and governments can
take in this regard.
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15.

5. Conference Outcomes

5.1.Gender-sensitive principles to govern the transition period in Syria

GENDER SENSITIVE CONSTITUTIONAL PRINCIPLES

Developed by the Coalition of Syrian Women for Democracy
These principles are endorsed by the Euromed Feminist Initiative

Syria is a sovereign, independent, democratic republic based on political pluralism and administrative decentralization, and has
the full right to retrieve its occupied territories within the context of the unity of the Syrian land.

All Syrian citizens, women and men, are united under one national identity encompassing their different ethnic, cultural, and
religious belonging. The constitution guarantees respect, equality, gender equality, non-discrimination as well as the
establishment of equal opportunities for all these social components.

The constitution guarantees the achievement of full equality between women and men in citizenship rights so that both women
and men can enjoy their civil, political, social, economic, cultural, and educational rights in all areas of public and family life.

The constitution prohibits discrimination, whether direct or indirect, against any citizen on the basis of gender, and obliges the
State to issue national laws that prevent, prohibit and criminalize any act of discrimination against women and all forms of
violence against them in both private and public life; to annul all discriminatory laws and texts, to lift all the reservations posed
on the CEDAW, and to endorse its optional protocol.

The Syrian constitution is a secular one and explicitly mentions the separation of religion, from the State and legislation.

The people are the source of power. The constitution guarantees representation of Syrian people through free and impartial
elections, which are administered by just laws that ensure women’s equal participation, achievement of parity between women
and men through providing for affirmative action as gender quota, and fair representation of all groups.

The constitution protects the separation of powers and the establishment of regulations that ensure a balanced relationship
among them.

The constitution ensures equal participation of women in public, political, economic, and social life; their equal right to
employment and to holding any decision-making position, as well as their equal representation in all designated and elected
bodies.

The sources of legislation are international human rights treaties and agreements, women’s rights conventions and resolutions
as well as international human rights law and principles of social justice and gender equality.

. All international treaties and agreements ratified by the State have supremacy over national legislation. The constitution and

national laws comply with international agreements and conventions ratified by the State that protect the political, economic,
and social rights of women and men, on top of which is CEDAW.

. The constitution guarantees the right to life and bans death penalty; it prohibits ill-treatment and abuse of women and men

under any circumstances; it explicitly criminalizes all forms of gender-based violence and torture, including rape, and all other
forms of abuse and inhumane treatment.

. The constitution protects the independence of the judiciary and the equality of all citizens, women and men alike, before the law

and in the law. The constitution also ensures equal access and women and men to legal entities, equality in treatment, and
protection against sexual and physical violence, as well as providing compensations for victims of sexual violence within the
system of transitional justice.

. The constitution protects the right of women and men to transfer their citizenship to spouses and children.

. The constitution protects the freedom of expression, thought and conscience, as well as the participation in decision making

through political parties and civil society organizations, including women’s rights organizations; publishing newspapers and other
printed materials.

The constitution guarantees and protects women’s and men’s equal rights to education, work, property ownership, and
inheritance.

16.The constitution ensures abolishing or amending all laws conflicting with these principles.
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5.2.Mechanisms for the implementation of gender-sensitive principles during the transition period in Syria

MECHANISMS FOR THE IMPLEMENTATION OF GENDER SENSITIVE PRINCIPLES

The constitution must be written in a gender-sensitive language. The words “women and men” must be clearly included after
phrases like “all citizens” or “individuals” to emphasize that women and men are equal in worth, before the law and in the law.

The constitution must prohibit the legislative authority from revising its articles in a way that negatively affect gender equality or
any of the principles of freedom and justice. The constitution also must clearly state that the articles guaranteeing civil rights and
freedoms, and equality between women and men are not subject to change, unless change was intended to emphasize or
enrich, in case the legislative power needed to amend some articles.

The constitution must include implementation mechanisms, such as articles and bodies for equality, to ensure it doesn’t remain
a declaration of principles. A supreme national body is created to implement and protect women’s rights and establish gender
equality in all ministries and local institutions and authorities, along with the gender equality committee in the parliament to
monitor the implementation of gender equality law and related issues. The principle of gender equality is established clearly and
through all governmental plans and programs.

Current laws must be amended by the legislative authority to agree with all the rights and freedoms protected by the sought
constitution. No article or law should stand in opposition to the spirit of the constitution. If any such contradiction is noted, laws
must be amended to be compatible with the constitution, and therefore with international agreements on human and women'’s
rights. Feminist organizations and human rights activists must be involved in the process of revising laws and systems and
developing civil and criminal laws to ensure justice and eliminate of all forms of discrimination and violence against women.

The national policy focused on education includes all Syrian children in the educational process, especially those who were
deprived from it in the past years, as well as focusing on literacy programs and the spread of knowledge and awareness on
democracy, human rights, and gender equality in all educational stages and in all media.

The national polices reflect a positive image of women and stand in opposition to social tolerance towards discrimination
against women, and mechanisms guarantee the protection of women'’s rights in reality. The constitution alone cannot protect
women from cultural stereotypes and prejudices which continue to marginalize women in obvious or subtle ways.

Independent civil records are provided for women, to further institutionalize the full citizenship of women.
A clear work table is set for gender equality and all opportunities are sized to emphasize this issue.

All social components in Syria are involved on establishing gender equality and raising awareness on women'’s rights on a local
level, since even the progressive forces in Syria hesitate on the subject of gender equality and women’s rights.

All feminist and civil society organizations are engaged and actively participate in the preparation for negotiations and the
creation of transitional governing bodies. Civil society organizations must have the freedom to work and be properly
represented in committees that adopt programs and policies.

The participation of women in negotiating delegations of Syrian political parties and powers is ensured at all stages.

The discussions and negotiations pertain during the constitution building period, since it could change the balance of powers
through the mobilization of democratic forces.

Mechanisms must ensure the transparency and fairness of constitutional referendums and all stages of elections, as well the
participation of civil society organizations in monitoring the elections.

The electoral system is a proportional representative one in order to promote gender equality.

> This entire process is connected to democracy, since women'’s rights are universal human rights.
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Advisor on Gender and on the implementation on UNSCR 1325 on Women,
Peace and Security

Anna Jardfelt - Swedish Ambassador to the EU’s Political and Security

Committee
Lilian Halls-French — Co-President Euromed Feminist Initiative IFE-EFI

10.00 — 11.00 Gendered Constitution Building Process for Syria: Report CSWD

Since 2012, Women’s rights Lawyers and Activists have been working to
prepare the future of Syria and to build and promote a forthcoming
constitution based on democratic, egalitarian principles and values. This
session will highlight the achievements, lessons learned and the future steps.

Maya Al Rahabi — General Coordinator of Coalition of Syrian Women for
Democracy and Director of Musawa / Women’s Studies Center

Moderator: Omar Alshaar — Executive Secretary CSWD/MARATOUS

11.00 - 11.30 Coffee Break
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11.30 - 13.30 Engendering a Democratic Constitution and Legislation

The presenters are the co-writers of ABC for a Gender Sensitive Constitution, a
handbook for engendering constitution-making. Drawing on examples from various
constitutional texts and contexts, they will elaborate the complexities of normative
legislative and constitutional processes and will propose tools and mechanisms that can
be used to engender constitutional building processes and will develop people
participation and support.

Presenters:

Ibrahim Draji [Syria] - Law Professor at Damascus University, Legal Expert for
UNHCR & ESCWA

Silvia Suteu [UK] —Constitutional Law Researcher, University of Edinburgh

Moderator: Salsabil Kelibi — Professor of Constitutional Law — University of Tunis

13:30 — 14:30 Lunch Break

14.30 - 17.30 Visions for Syrian Constitutional Process during and after Transition

The different Consultations about the future Constitutional process in Syria include the
following options:

- Amending 1950 Constitution

- Amending 2012 Constitution

- Interim Transitional Constitution

- Constitutional Declaration with Supra-Constitutional Principles

This session will present different on-going processes and visions for nonviolent
political transition in Syria and will discuss how these visions incorporate strategies
and mechanisms to curb discrimination against women and enhance their participation
de jure and de facto during and after the transition, grounded in the international
women’s rights mechanisms and international humanitarian law.

Presenters:

Hrair Balian — Director of Carter Center Conflict Resolution Program
Anwar Albonni — Syrian Center for Legal Researches & Studies

Riad Sabbagh - ESCWA

Dima Naaman - Shaikh Group

Sawsan Zakzak — Women Advisory Board for the OSE

Omar Alshaar - Civil Society Supporting Room in Geneva Consultations

Moderator: Faek Hwajeh— CSWD and Director of Equal Citizenship Center (The
moderator would make a space for a coffee break within the session.)

This project is co-funded by

The European Union SWEDEN



Day Two
31/05/2016

09:30 - 17.00

Day Three
01/06/2016

9:00 — 12:00

10:30 - 11.00

This project is co-funded by

The European Union

;

Constitutional Declaration: Gender inclusive principles and content

The participants will present their feedback, ideas and thoughts, and will work
on elaborating main Constitutional Principles to be included in the

Constitutional Declaration for a transitional period.
Discussions will focus on engendering these principles.
Moderators:

Ibrahim Draji - Law Professor at Damascus University, Legal Expert for
UNHCR & ESCWA

Malak Kasem — Lawyer and Women’ s Rights Activist

Omar Alshaar — Executive Secretary CSWD/MARATOUS

(The moderators would make space for lunch and coffee breaks)

Challenges and Strategies for adopting a Democratic Constitution: From
Draft to Implementation

This session will discuss internal challenges of adopting a Democratic
Constitution and making institutional arrangements within a conservative
social and political environment. It will also discuss strategies to advocate for
extensive social approval of this Democratic Constitutional module which is

inclusive of Women'’s rights and Gender equality.

- Gender-sensitive Constitution: A foundation to amend discriminatory
laws hindering women'’s political participation

Lama Kannout — Member of CSWD Coordination Committee and

Coordinator of the Syrian Feminist Lobby Study Group

- Lessons from the Tunisian experience.

Salsabil Klibi — Constitutional expert & University professor — Tunisia

Moderator: Ghazwan Koronful — Head of Free Syrian Lawyers

Coffee Break

SWEDEN
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11:00 - 13:30
13.30 - 14.30
14:30 - 17:00
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This project is co-funded by SWEDEN
The European Union -

- EFI
International support for Syrian Democratic Gender-sensitive Constitution

building

How would International institutions back a Gender-sensitive Constitutional
process in Syria? What is the role of Democratic movement in Syria and
World?

Speakers will discuss resources and strategies to evolve national and
international solidarity and support for the demands of the Syrian Women’s

Rights Activists, Organizations and Coalitions.
Speakers and discussion:

Christina Shaheen — Gender Advisor to Mr Staffan de Mistura UN Special
Envoy for Syria

Majdoline Hassan — CSWD and co-founder of MARATOUS (Syrian NGO for
Citizenship and Human Rights)

Boriana Jonsson — Executive Director Euromed Feminist Initiative IFE-EFI

Moderator: Rim Salahi — Lawyer
Lunch Break

Wrap-up and next steps
Presentation of the constitutional principles that have been agreed upon

Maya Al Rahabi — General Coordinator of Coalition of Syrian Women for
Democracy and Director of Musawa / Women's Studies Center
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Annex 2: List of Participants

Syrian Experts

Abou Kheir, Atef
Lawyer & Legal Researcher

Albunni, Anwar
Lawyer, Syrian Center for Legal
Researches & Studies

Alhlou, Khaled Odwan
Head the Free Judicial Council

Almousri, Marwan
Lawyer and Former Judge

Alrhabi, Maya
Head Coordinator CSWD

Alshaar, Omar
Journalist and HR Activitst

Bashir, Farouk
Lawyer and Legal Advisor

Draji, Ibrahim
Professor of International Law,
Damascus

Hamido, Rami
Director Kawakibi HR
Organisation

Hassan, Majdoleen
Lawyer, Women Advisory Board
for OSE

Hussein, Ibrahim

Director, Justice Center for HR

Hwajeh, Faek
Lawyer and Legal Expert

Ismail, Mustafa
Lawyer and HR Activist

Jabali, Nader
Civil Society and Political
Activist

Kannout, Lama
WR Activist and Gender
Expert

Kasem, Malak
Lawyer and WR Activist

Koronful, Ghazwan
Head Free Syrian Lawyers

Kouteiny, Essam
WR Activist

Masalmeh, Hesham
Lawyer and HR Activist

Rfaa, Hassan
Lawyer, Equal Citizenship
Center

Sabbagh, Riad
Communications Expert, UN
ESCWA

Salahi, Reem
Lawyer

Turkmani, Rim
TAMAS - The Syrian Civil
Coalition

Zakzak, Sawsan
Gender Expert and WR
Activist

Alsalem, Reem
European Institute for Peace

Balian, Hrair
Head, Conflict Resolution - Carter Center

Halls-French, Lilian
Gender Expert, Co-President
Euromed Feminist Initiative

Horelova, Eva
Policy Officer for Syria, European External
Action Service

Jardfelt, Anna
Swedish Ambassador to the EU Political and
Security Committee

Jonsson, Boriana
Gender Expert, Executive Director Euromed
Feminist Initiative

Kelibi, Salsabil
Constitutional Law Professor, University of
Tunis

Marinaki, Mara
Principal Advisor on Gender, European
External Action Service

Naaman, Dima
Senior Political Officer, Shaikh Group

Shaheen, Christina
Gender Advisor to UN Special Envoy for
Syria

Suteu, Silvia
Researcher, Edinburgh University School of
Law

Tindall-Ghazal, Sara
Carter Center

International Experts and Observers
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Annex 3

A Democratic Gendered Constitution
and Legislation

ABC for a Gender Sensitive Constitution

Dr. Ibrahim Draji
30 May 2016 Brussels
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A Gender-

Constitution
is binding
on States

How to
formulate the
content of a
Constitution?

What to include
in a Constitution
to guarantee
implementation?
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A Gender Sensitive Constitution “Source of Obligations™ and not
is legally binding on States “Obligations”

A
f

Today, many people, women and men,
support gender equabty from different
perspeclives:

People believe in and adopt gender-
equality for different reasons; some
consider it integral part of human rights,
others consider it for ethical, religious,
ideological, political reasons, or based on
intellectual and philosophical reasons.
Soms consider gender equality 3
manifeststion of progressive civilization.
(Others as universal right

* International

* Regional Iaresaianal
Covin at ta Chill
and Poiivicat
Riphas |1945)
* Equality
* Non- Coamcdanan Univarsal
S ot ot .
Discrimination farme c'“““: .“::'
3 Ve Hurmaen Kgh

UBHE (1348

* Engendering
Conetitations
« Engendering
Legiskations Resohtisn 1925 AT
2000(
» Fulfilling
Obligatices

* Compatible
Legislation |

Chartse |1945)




& Tl G vl o for S
Bopasigap il Human
Rights aed Fupdamantal
Righvts | 1950

* EL i ol
W iclaarrui Ll ighai
2l

® Alrican  Charter  gn
Huma and  PEopie's

. Hignts (103
|'-."? L » Prufeaul o the Africas
'L el Chartir a Hurman ard
F‘f e, Paosie's  rghts of
Worrass in Al | 1005)

N

T * Amarican Declaratlan
of tha MRights  and
§ Dratthien o Pollani {1904}

« Arab Charlar aa
Wuman 0kt [T304]

Equality mceme

Internaticnal Covenant on Civil and Political
Hights {1966} Aricle 52 7| he States

FParties fo the present Cowenant undertake to
ensure the equal right of men and women to the
enjoyment of all civil and polifical rghts sef forth
in the present Cowvenant”

Charter of Fundamental Rights of the
European Union [2UUAF) Arbele 23 “Equakty
betwesn men and women must be ensured in all
areas, including employment, work and pay.”

Positive
Dbligation
Equality

YES

R

Megative
Obligation
Non-
Discrimination

Non- Discrimination
s 77—

" Convention on the Elimination of
all Forms of Liscrimimation

Against Women (CEDAW) (1979)
Article 2: "Siafes Parties condemn
discrimination against women in all its
forms...”

" Protocol on the Hights of Women
in Atrica (L) Art 211
“States Parfies shall combat all forms
of discrimination against women...”

YERN
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Procedural Obligation

Engendering

Constitution and
Legislation to ensure
Fulfillment of the

two obligations
Negative
DObligation
Nan-
Discrimination

Five (5) issues to be highlighted

e —————————————————]
Don't

A Gender Sensitive Constitution ....for exameic

¥ Convention on the Elimination of all Forms
of Uiscnmination Against Yiomen (CELAW)

{1879) Asticle 2 (a) Member States underiake
“To embady the principle of the equality of men
and women in their national constitutions or
other appropriate fegisiation”
Protocol on the Rights of Women in Africa
(20U3) Articiz 2{1)(A) Inciude m thex natonai
gLt and other legisiative
instruments, if not already done, the principle
of equality between women and men and
ensure its effective application.”

1- States’ obligation to adopt compatible legisiations
and implement in accordance with Vienna
Convention on the Law of Treaties 1969

Not to use No
exirtimg fendemanial
domestic reservations
leglstation fo the spirit

a8 an of the
excuss Convention
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2- Constitutions that include reference to the Status

of international Instruments in Domestic Legislative
Framework

hl * Tunislan Constriufion Section 20:

“Internaticral  Agresmerts  endorsed  and
ks ratfied by e REpresentasives of the Peopie
are supenor to Mat of domestic IegisiEtion and
2ne considenad Inferiar to that af the

Constiugian.”

* zerman Constitution, Arficle 25-

“The general rules of public imemational 3w
fom parl of the fedemal law. They iake
precedencs over the laws and dirscty create
righis and dubies for the Imhabianmts of the
Federal termany.”

4- Disparity
e

® |t must be noted that the continents ars not
equal in terms of their recognition of these
rights.
There is an obvious lack of recognition of
equakly betwean women and men in
Asia, especially in the Arab r=gion. This is
partly atiributed to the lack of ratification of
international rebevant conventions, and
plaging reservatons many of which are
considered fundamental to the objective of
the conwvention.

3- Constitutions that consider cedaim Human Rights
Conventions as reference in terms of interpretation
and implementation

- Argantinian Concifufion:

The Consthation gramted  cedaln human rdghts
— Instruments slasus equal to the Constituation, “and are
= consldersd at the s@me fevel, and shall be frealed g
complementary S0 the recognized rights  and
QUETENIEEE".
* Constitution of the Republic of Benin, Art. 7
“The nights and dulies procisimed and quaramtezd by
the Aficen Chamer on Human and Peopla’s fighis
and ratied by B=nin in 1555 =hall be an integral part
of the present Constiutian and of the Bemninese law."

5- Provisions “Discriminatory”

T ——....

¥ Article 3(3) states: "Men and women are equal in
respect of human dignsty, nghts and obligatons
within the framework of the posifve discrimination
established in favor of women by the Islamic shana,
other applicablz lzws and bzgal instrurnents.”

Article 44: "The States Parties undertake to adopt, in
conforrrity with thewr constitutonal procedures and
with the provisions of the present Charer, whatever
legislative or non-legislative measuras

that be necessary to give effect to the rights
i b e
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How to design the content of a
Constitution?

itis not our role to state ( it should be)
But to present { how it could be )

What must a Gender- Sensitive Constitution
Contain?

T—

Freedom

T —— . —— ————— N —.

WARNING|

Separation shall be
made between a
Democratic Constitution

And

A Gender Sensitive
Constitution

Sy

Principles of a Democratic Constitution

This all e i R
appeal agaira
Samnitii
legmleitas fol e
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\“ * "Venezuelas constitutes
t itself as a democratic

and ... State ... which
holds as superior values
of its legal order and
actions ... those of
Gberty.."

» Venezuelan constitution,

’ Article 2

“Human dignity shall
be inviotable. To
respect and protect it
shall be the duty of all
state suthority.”

German corstitution,
Asticle 3(1)

What a Constitution must contain

« Freedom”

I'&Mgea number Of ﬂgm& and freedoms
(such 3s |.gnt religion and
consclence; the m spaech
expression; mefreedomol‘assembqanﬂm

Teedam of assockation efc.)

The Caonstitution should stipulate that R guarantees
fnts 3 unlversa and Inallenabie; Indvsik,
pendznt ang interelated.

The £t of rights Inciuded In the Constitution should
not be exhaustive. lnmatway when neceasafy
the protection of the Conswution could
enmoedlonmngmsmanmoselmzdexpmy
in s text.

“Slavery” and “Women’s Dignity”
=

| Stgvery, in its traditional image, no longer exists in the
majority of countrias, but slavery-like practicas still exist
and affect women's rights, dignity and freedom. Thess
{ake multiple and renswsd forms and practices. For
examphs:
* “Senile mamages” result from situations where
women, with no night to refuse, are given i Marmage
In exchange for payment of maney or kind;
¥ Or are transferred by the husband or family to
another person hof valte recemed:
¥ Or are inharited "upon the desth of her husband’ by
another persan.
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Gus rantess
15 “Principle
of Equakey™

quality
Cammiisior

‘.ﬁg?bm,
mam ..

women and men
Yy spechically Baigum
Equaley \ { il
Comcils : ]
Sl Cvader Equality i linked to
- - POABVE MedaLre
ﬁ Yarkay

4 - Non- Ui
Discrimination

Conbat €ucrinlnation,
e and indirect forms.

common feems of disctinration

A o e, A

Ruach 12 prllical pestiers- Ghilge states 10 enest ws H ¥
Fovtugal 1o alinizate all farmsof p
Education aed wark cosdbiesa bar Eacsiaasias. !

teEnant 804 ctaled momun. Sowth Afnce

“The state may st wnfuidy dscriminite drectly o ndrectly agaime

anyone gepry of moce grousds, [odusiomes, gender, e

No person mey afeirly d dructly ¢ Ind iy against

anyone .. Natlonel legrduti mut be d to prewent or
. (ol . :

bave rights and duthes, which ace

guaranteed and assigned by Sharis
and stipulatad by law.*

Separation of powers

* “The Pw%.q.m“uhh vul

ke & democratic state Dased on
the .. wnd the sezaralion and
interdependunte of puses..."

* Pectoguen  conwtitution,
Artide 2

* “No pregoial of smendsunt
shol be ccosidersd which it
wroed at atciding: 1N T
spdraton of the Govemmadt

» Brazilian constitetion,
Artiche 6243)
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6 - The source of sovereignty 7 - Secularisin
. % a
™\ * “France shail be a ... secular ... It shall |

| “- respect all beliets..."
French constitution, Articie 1 of the

Preamble
‘L The Russian Federation & 2
secular state. No state or obligatory
religion may be  established.
associations shall be
separate from tha State and shadl be
equal before the law.™

* Russlan constitution, Article 14

* "NMaticnal soverelgaty shall
vest in the paople, who shail
exercise it through their
representatives and by
moans of reforendum.”

French constitution, Artide
3)

Mot every Seculer and
Damocratic Constitution &
necessarily Gasder-Sensitive

Secularism Righes and fresdam ia
Importance....Risks eI

=
This lsys b wery (mpcant and nas ssricus rapermEsTon o
mﬁ:nq‘umwuﬁmummdﬂﬁlnnm of

[Eilipn, and bellets, which maes shem subject to dHTersnt,
and sometres contadicion ey weieme nooounites when

| refigious of imatonal aUoes alsa exertise logel ond pofical pre——
ol wolsions of
Irag? ponckhrtion, Artiols 84: “mgls are fre= |n fer wiorn's Hgts
J COUTIM T NT [0 MET DEIS0NE] SIS ACCOMING M mer sndir the preiust
o ‘1 ! edialons. secks, belefs or choloes, and fhis shak be ol v liglon o wselal
regruleied by lmwe” cushErri
1 = Arfiole 94 [ jragls. ave squal bafore the l=w without

OHCOramimenon 1.
| | || botion:
- Thare [ mo wnified casular sysésm.
- - Wo shall not cubsttbrbe 20 " with 24




= \\) Rt o
Constitutional ST S P protwction
Rights . - from gender-

Fanadild Womea't tight 82
relevant bodhs iriacic i Fram O
b eafaree deprivation of
Tox b ptrtathan oyt dncriva i s Sh:::\“hlll
of fighes tighes, the right AN
anshrinnd In 10 slimsioate
viohnce
apia
wormes
Eeandwviay
Coostiotion .
The OfFce of 1he ey O
Aftatpay for the Houis waekls 3 > | Choar
considated r ‘ Frevtvors
activiry that > ¥ I
deacrate Mesma ‘ / . ‘m
thirsiees
housew s ean T\ Pghts and
purticipite in the R | odigations

Wil i Syl o participan ken i

=

Mtmny sl don't consider it
a5 d vioktien bul rether s

cxver i i s vl ginun e
sl pbam

e st sty ki of prablic aBsin,
thes right & candiFacy w £ aring sad
e mightt i haid

pubRe ol

Comitfution Lit Sk
E bakuh
af fhelpllam i
i mmiii of ovaling
Prervantion of coom pllann with bew
| wiosation of or
- waoman's rights Hrerwe miing ansthar
undlir the renon P
md’ i nmwhiiegg B boar b
_.-"#'I religian or social \N‘-\.
LSS et Bl - il e Lirndliriaiad tht thie e

o ant - bt thon et nri ol A ndar agualktp i ke Coaninios s

T s W T T o e e AT L e e et o e
B s e kLt woresliew i wa L TH iy e B

refigics ar nod ol sz n ke
gl adl caly whan L5 in
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- Restrcting the possiblity
o l-n_-—«ukm or the
xecaive puwer u
= < = irterfery

What a Constitution must contain to ensure =

its implementation and fulfiliment?

Evivy persas shall das
the right to resort 10
courts, Including the
convERatondl count

Judiciel mdepongence as
4 guarantes for rights
and freedoms

il

®

—

-~

Limiting the posidility to
trand the Comtitation

Q'

The reality of Infternational practicec reveaic that many women's

rights te.oqal0 “ink on paper;” the y are frozen or deactivated by
rocirioting taxtc. M any Smec the siustion lammmwum n'c
upﬂbﬂybmnahumnﬂm&m by complcatsd padicial
SuGip ms or becauce reaching consithutionsl Mummwﬁm
authoritiec o rectricted by Sexts and concitions $hat are decigned in & way
whioh limite their scoecciblity, scpaciaily by women.

Eh
Restricting the possibility of law-makers or 1- Preventing legislation which .....;-'f\#
the executive power to interfere restricts rights i

Barman constboiion, Ariiols 18
1. "Inzcfar as, wnoer this Basic Lew, & basic right may
be restricied by or pursuant 10 & law, SuE B law Mo
apply gemesally and not mersly o 2 segie cas=. in
addifion, the l=w must specly Bhe basic righis. aff=ciss
and the Articks In wiich N appeers
2. In no cese may the mzsance of & basic right be
affecied”

. Portfuguess constitution, Articls 42:

i ey 1. “imtefleciual, artistic and sclentific creaSon shall
Y not be reebricted "

FYE g

RAsgulating ctains of
smarganolac




2- Regulating “State of Emergency”

* Frovice laga Sluidicsl

* Place restricticns snd ¢+ Piace fmistors cn wm«;:ww

controls on the  the mitsy cc oM need for duration,
z SCops, inpementaicn
suthority that declares  ragme Wat mssumes of atme of 55,

astate of c . of ewm -

during
to be
Fhie: VEliBy o6 the Jolke Eohes caurs st

B. Place limitations on the military or civil regime
that assumes responsibility during the validity of
the state of emergency

e
i L S —

Zouih  Africam  conefifution,
AIHCHE 547
{5] Mo Act of Parament that
Aunceses, & declaration of 3 state
af emergency, and no legiElation
enacted aor ofher action faken In
consequence of @ declaration, may
DENIA O UIEEE:
{5 psmAling Me stEte or any
person, In respect of any unlawhal
act..

A. Place restrictions and controls on the authority
that declares a state of emergency

South African conciftution, Artiole 37:
1. A sisle of QRAISENC ¥ may be ceciared only In tarms cf an
Act of Parliament. ard only aten—
=. The ife of the nation Is oy war, | jon,
general insurrection, dis order, natural disaster or cther
public emergency; and,
b. Treceaciaration is necessary to resiore peace and osder,
2. A declaration of a stste of emesgency, and sny lepisiation
enacted or ofher sc¥on taken [nconsequence of that
declasation, may be effective criy—
&. Procpeotivety; and
b. For no more than 29 dayc from the date of the declaration,
uniess the Nationsi Assembly ras gives %0 extend the
QeCRAR0, 1)

C. Provide legal and juridical guarantees enabling the nsed
for scope and duration, and implementation of the state of
emergency to be challenged before courts, with redress

SNy

LT

» Kenyan constitution, Article 58:

(5] The Supreme Courl may decide on the
validity of:

{a} a declaration of a state of emergency;

{B) amy extension of a declaration of a state
of emengency; and

[ch any begisistion =nacted, or other actig n
taken, in conseguence of 3 declaration of 2
=igie of emergency.
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Right to resort to courts, including the
Constitutional Court

Judicial independence as a guarantee for
rights and freedoms

Enpedasian CoauBtudion
Arl 161

E Atomey o e

mdm-mz xan
ALy, pooyy of tw oudoml Sewmmn,
simaz B gumanissrg Ul oEd epuml
=R b jurice Sy eI wha,
SRERLAR -} e afuxion of
SCRTENRTR T OCDOTE, oo, or
cufurw mteta, oot hew gl SECRaER,
mrvics or e proiecion of el ights.

" The Ofice u' Be Atomey for e
Datanzs of th P'EH:\E shall providia
t=chnical, imety, eflecive and teeof-
hADe isgal sarvioss fo support and
=paly Boviss e I‘Eﬂld’pﬂﬂ:rﬂ ]
i merRers and instidions.

Weamiusles Constibudon

[P e are o4

*  Everyone has the right i scoess fhe
AT coTprising e usioe sysiem
e the pupom of svicreng o or her
rights mnd inleswsts, incdoding o o &
iz or SiTam reiuey ic e
gfischus.  pmi=cion  of e
sfpremensoned and 1o obisin e
corresponding promot d=cision

* Tre Etnle guomniess ftoe that s
Fram of Ea?n‘l! Hnﬂlﬂ‘_ rpatal
suiati=  tmnsparent, auloTomous,
Indepandent, resporaibie, squinbie
ang =mpediice.  wikoul  ondus
deiys,  supstiuous  dormeiSeEs or
Cpeiess reinsming.

Limiting the possibility
to amend the
constitution

Super- majority |
munameﬁdabla

P
iy I“ﬂ.l-‘llmkﬂl“
L " - e
[Ie—

Corbien B e Dandes -l

e |

Lt w] ipwiais Bl Uhe Wgiliiam The republcan Tembie is @ chei State |
feem of

w0 et bebas by

on citicesship, :

3 hine. T Urks g betuon o wend povernmant e wil of the pucple, |
Vs saducel the pichAy 16 1ewnd Toe shall net b the ard the wprumacy of |
et e gktaal cavins, bad i San byt of any b This artick caance |
. Mew amd Deges W eiede araxdrant. e dmendod.

Viadaee  Dbed  Gewvalindiec ik

Gayann, Burkins fuia el Laival (Lpwinie -
L
B

| Faduvas

~ = -~

* soufn African consiliution,
Articis 185:

{1} The cal authamy of e
Republic s vesied in the courts

(2} The courtts are Independent and
subject only to the Constitution and

HE 3w, which they must apply
Fmpariially and waEhout fear, LIuELL Or
prajudics.

{3} Mo person or argan of stEle may
imesfere. with the funclikoning of fhe

ooN Not a priority !!
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Annex 4

Building an Inclusive, Gender-
Sensitive Constitution:
A Syrian Path Towards Democracy

High Level Conference
30 May — 1 June 2016

Hotel Metropole, Brussels

Engendering the constitution-making process

ABC for a Gender Sensitive Constitution

Brussels, 30 May 2016

Dr Silvia Suteu 3

7 |
Researcher and ; ’9‘, A
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Why a gender-sensitive process?

A matter of fairness and equality
A model for future political interactions

More likely to result in a more inclusive constitution
More likely to be sustainable

Complying with international obligations

Gender-sensitive process: Key moments

Before drafting
o peace negotiations

o negotiations for an interim constitution
During drafting
o Draft-writing by constituent assembly or other body

o civic education, awareness raising, and public consultations
During ratification

o in the constituent assembly/the parliament/other decision-making body
After ratification
o implementing legislation

o monitoring the enforcement of the constitution, including by courts




Options for post-conflict constitution-making

« Peace agreements

* Interim arrangements——

« Permanent constitutions

— Peace agreement which includes final constitution
Bosnia and Herzegovina (1995)
» Peace agreement that includes interim constitution
Rwanda (1993), Democratic Republic of the Congo (2003)
Amendments of existing constitutions, whether preceded
or not by peace agreements
Liberia (2011), Sierra Leone (forthcoming)
Peace agreements that include/representinterim
arrangements
Cambodia (1991), Afghanistan (1993), Liberia (2003)
Interim arrangements separate from peace agreements
Angola (1992), East Timor (2002), Yemen (2011)
Interim constitutions separate from peace agreements
Somalia (2004), Sudan (2005), Nepal (2007), South
Sudan (2011) etc.

'E)u)o'e). International IDEA, Interirn Constitutions: Peacekeoping and Democracy-building Tools, Oct 2015

Peace agreements and interim constitutions

Peace agreements

18% of peace agreements
concluded between 1990-2015
reference ‘women’

On the rise following adoption of
UN Security Council Resolution
1325 (from 11% before Resolution
to 27% after)

Interim constitutions

« 75% of 30 interim constitutions analyzed include
references to women and gender

Sources. Christine Bell, “Text and Confext Evalualing Peace Agreements for their ‘Gender Perspective”, Political
Seitlements Research Programme, Oct 2015 and International IDEA, Interim Constitutions: Peacekeeping and
Democracy-building Tools, Oct 2015.




Interim constitutions: Examples

South Africa: Constitutional Principles, Interim Constitution 1993

|. The Constitution of South Africa shall provide for the establishment of one sovereign
state, a common South African citizenship and a democratic system of government
committed to achieving equality between men and women and people of all races.

lIl. The Constitution shall prohibit racial, gender and all other forms of discrimination and
shall promote racial and gender equality and national unity.

V. The legal system shall ensure the equality of all before the law and an equitable legal
process. Equality before the law includes laws, programmes or activities that have as their
object the amelioration of the conditions of the disadvantaged, including those
disadvantaged on the grounds of race, colour or gender.

Interim constitutions: Examples

Afghanistan, Agreement on Provisional Arrangements 2001
(‘Bonn Agreement’)

I11.LA.3) 3) The Chairman, the Vice Chairmen and other members of the Interim
Administration have been selected...on the basis of professional competence and
personal integrity..., with due regard to the ethnic, geographic and religious
composition of Afghanistan and to the importance of the participation of
women.

IV. 2) [...] The Special Independent Commission will ensure that due attention is
paid to the representation in the Emergency Loya Jirga [‘Grand Assembly’] of a
significant number of women as well as all other segments of the Afghan
population.




South Sudan interim constitution, 2011

Preamble: Committed to establishing a decentralized democratic multi-party system
of governance in which power shall be peacefully transferred and to upholding
values of human dignity and equal rights and duties of men and women...

Among the rights explicitly provided for in the constitution:

+ Participation in public life, including gender quotas in the executive and legislative
» ‘Substantial representation’ of women in the judiciary

* Property and inheritance rights

National Constitutional Conference to draft permanent constitution will specifically
have to include women'’s organizations

Gender-sensitive process: During drafting

Inside the drafting body
* Membership selection
* Rules of procedure

» Expertise available

» Facilities available

Outside the drafting body
+ Civic education and awareness raising
* Public consultations




Gender-sensitive process: Ratification

Source: BBC

After ratification: Examples of implementation
mechanisms

Adopting an annex in the constitution dealing with transitional matters

Adopting an annex containing a list of legislative and other steps necessary for
implementation and deadlines for action

Creating an independent commission with responsibility for the supervision and
implementation of the constitution

Adopting a constitutional provision that principles should be implemented by
executive authorities so far as possible, even if no legislation has been passed

Source. Interpeacs, Conslilution-making and Relorm. Options for the Process, 2011




After ratification: Examples of implementation
mechanisms (continued)

* Adopting a provision that courts should be able to give orders within the same

framework

» Empowering civil society to participate in the implementation and mobilization of

the constitution

» Making the implementation of certain principles a condition, e.g., for the
assumption of specified powers by the executive or the legislature

Source. Interpeacs, Conslilution-making and Relorm. Options for the Process. 2011

Gender-sensitive process: Strategies

Building broad-based and representative
women'’s coalitions already before
constitutional drafting begins and having
them influence the constitution making
process both formally and informally
Building local networks

Building international solidarity and
networks

Advocating for women'’s rights as Strategic lobbying of
democratic rights influential actors

Building alliances with marginalised groups Advocating for women’s rights as Boycotts of elections,

Building alliances with broader human
rights groups, trade unions and other
groups

an international obligation of the legislative sessions, public
state functions etc.

Sowrce: EFI ABC for a Gender Sensitive Constitution, 2016
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Gender-sensitive process: Conclusions

The constitution-making process is an opportunity
Engendering constitution-making begins now

Concrete tools are available for engendering the constitution-
making process at every stage

Tested strategies and comparative lessons learned can guide and
inspire those committed to engendering constitution-making

Further resources

ABC for a Gender Sensitive Constitution, IFE-EFI hitp:/www.efl-ife.org/

Other constitution-making handbooks
+ International IDEA http://www.idea.int/
» Interpeace hitp://www.interpeace.org/
« Democracy Reporting International http://www.democracy-reporting.org/

Political Settlements Programme, University of Edinburgh hitp://www.politicalsettlements.org/
+ Database on Women and Peace Agreements

Academic literature
« Susan H. Williams, ed., Constituting Equality, Cambridge University press, 2009
» Helen Irving, Gender and the Constitution, Cambridge University Press, 2008
» Georgina Wayland, Engendering Transitions, Oxford University Press, 2007
« Alexandra Dobrowolsky and Vivien Hart, eds., Women Making Constitutions, Palgrave Macmillan, 2003




Silvia Suteu
s.suteu@sms.ed.ac.uk

iinburgh Centre for Constitutional Law
of Law
sity of Edinburgh
d College, South Bricge
Edinburgh EH8 9YL
United cdom

Thank you!
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Annex 5
The Role of Civil Society in Constitution-Making during Transitional Periods

The Tunisian Experience

Dr. Salsabil Kelibi - Constitutional law professor, University Tunis

1. The Timeframe and Constitution-Making

Periods of democratic transition are usually very dangerous because they open up the horizon for all possibilities.
Indeed, if a democratic transition relies on the re-establishment of the social contract in both of its constituents —
governance and the nature of the political system, and the societal model to be established — the common belief of
most activists and influencers in the transition period is that all possibilities and choices will be posited and that the
rebuilding process will start from scratch.

This belief can pose a threat, as first it can justify compromising between all possibilities, as well as give the
impression that the social body invested in this democratic transition has no past, history, or previous gains to
support and build on.

Such was the case in Tunisia, following the revolution of 17 December — 14 January 2011, when a number of
political parties pursued, within the framework of participation in the constitutive path, the aim of destroying the
gains of the independent state, especially in the fields of women’s rights and the family law, considering — in
complete disregard of the historical and societal accumulation and the values it was built upon — the dispensing of
everything inherited from the old regime, institutionally and legally, an absolute necessity.

All of which informs us that social gains in the fields of freedoms, equality, and non-discrimination are under
constant threat, especially in turbulent political climates and during crises any society could face.

2. The Political Framework and the Constitution-Making Process

Democratic transition can happen in two different ways. Either the transition is initiated and led by the existing
authority, which independently decides to democratize governance, after facing a social backlash in the shape of
protests which differ in size or importance, or pressure from the international community, or both, which forces
the government to enter a period of political reform while being the main actor — and such was the case in
Morocco, which resulted in re-drafting the constitution on 29 July 2011. Or, the transition is initiated
democratically by political activists who are elected in a direct, independent, and secret manner through general
elections characterized by transparency and plurality and the actual representation of the people, followed by the
eradication or removal of the existing government — as was the case in the Tunisian and Egyptian revolutions of
2011.

In the latter case, organizing elections to allow people to choose the political parties who will lead the democratic
transition is a political adventure whose outcomes are unexpected in terms of which parties will gain power due to
it, since societies in political transition are societies which have been oppressed and governed by undemocratic
regimes that didn’t leave any room for political activity or expression beyond its grasp or control, all resulting in
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deserting political and partisan activity. Accordingly, political parties and factions that were established following
the overthrow of oppressive regimes are new and not yet organic parts of society; parties which, in other words,
have not yet been able to establish electoral bases in society and are still unknown to the average citizen. This
opens the door for all possibilities and potential results, and allows the interference of political money to affect the
political and electoral climates, which does not necessarily serve the progressive and democratic powers in society
and hence may lead to the granting of power to reactionary or conservative parties and factions in decision-making
during the constitutive path.

That is why civil society should be prepared for all those possibilities and ready to present alternative proposals to
those which some political powers in the constituent assembly might present, which also might aim to weaken the
democratic project by denying human rights and their related values, represented in equality and non-
discrimination.

As for the Tunisian experience, the first step was announcing the elections for a constituent assembly responsible
for drafting a new Tunisian constitution in March 2011. Elections were promptly organized in October 2011, only
ten months after the fall of the oppressive regime and the escape of the former president Zine El Abidine Ben Ali,
which resulted in the inability of the hundreds of different political parties that boomed at the time, from
introducing themselves and informing citizens on their programs and leaderships.

And although the party that won the biggest number of seats at the time was a religious one (Ennahda Movement,
a.k.a. Renaissance Party), which didn’t need massive engagement to secure votes due to the depth of religious
foundations in society, the second most voted party was a new intruder party (the Current of Love, previously the
Popular Petition for Freedom, Justice and Development), causing a massive shock after declaration of results.

Right after announcing the final results of the elections, the Tunisian civil society realized that the efforts of the
constituent assembly in drafting a new constitution could take an opposite direction to democracy and human
rights. Since then, the Tunisian civil society has formed and recruited networks that closely monitored the activities
of the assembly.

The Tunisian constituent assembly was elected freely, and directly; Tunisian and international observers testified to
the transparency and integrity of the elections; and the constituent assembly announced from its inception, that
preparing the constitution will be participatory and all members of the assembly will travel around the entire
country to present the first draft in public meetings designed for this exact purpose, with representatives from the
most important relevant organizations present to discuss opinions and alternative suggestions, all of which did
take place.

However, many components of Tunisian civil society, especially the more progressive and democratic ones, saw in
this participatory method a process prompted and controlled by the assembly, due to the lack of time and ability to
allow all forms of rhetoric and discourse — including those of organizations which don’t believe in democracy,
freedom, or equality; in fact, including some which called for the establishment of a caliphate — to be presented, as
freedom of speech and expression doesn’t only allow for anti-tyrannical forms of rhetoric and discourse which
affirm the universality and comprehensiveness of human rights, but also those which disagree and call for the
direct opposite of those values.

That is why progressive and democratic factions in civil society organized field activities using all sorts of media, as
well as protests and sit-ins in front of the constituent assembly, at every instance in which the assembly included
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constitutional articles that opposed the aims of the democratic project upon which the revolution was started. An
example on that was the decision pushed by the majority member of the constituent assembly — which was
controlled by a religious party — to replace, in the article on equality between men and women, the phrase
“equality between men and women” with “the complementarity of men and women,” which is radically different
in its legal ramifications. Once word spread, a big protest was organized to inveigh against the regression of the
legal status of women manifested in the adoption of the above proposition, and to announce ‘no retreat’ from the
principle of equality between women and men in rights and freedoms.

The activities carried out by organizations that believed in freedom and equality between men and women forced
the constituent assembly to revise its decision and to include the principal of ‘equality’ between all citizens,
women and men alike, in rights and responsibilities and without discrimination before the law (chapter 21 of the
Tunisian constitution) in the draft, which was ratified soon afterwards.

But this incident drew the attention of those organizations to the fact that discussing the constitutional project
could open the door for all possibilities and provide leverage for political and social powers that don’t believe in
women’s rights or the principle of equality. That is why those organizations assembled again and introduced a
proposal endorsed by all progressive parties in the constituent assembly, which demanded the state’s protection
of the gains of women’s rights movements since independence, and that those gains do not form a ceiling which
will restrict women in the future, especially regarding their presence in the public sphere and their participation in
politics. Hence the proposal also included a demand for State support and development of the aforementioned
gains, and was later included in chapter 46 of the current Tunisian constitution.

Along the same lines, and to ensure that the State carries fully the responsibility of supporting the gains of
women’s rights, civil society along with progressive, modernist parties demanded for the principle of parity
between women and men in elected councils to be upheld. This was approved in the same chapter (46) of the
constitution, which stated that ‘the state aims to achieve parity between women and men in elected councils’.

Tunisian civil society, in addition, played a very important role in settling the issue of the role of religion in the
State. After it was agreed that the constitution will open with the same article of the 1959 constitution, which
states that “Tunisia is a free, independent and sovereign state. Its religion is Islam, its language is Arabic and its
type of government is the Republic.” it was also agreed that a second article will be added stating “Tunisia is a civil
state based on citizenship, the will of the people, and the supremacy of law.” This caused the religious Ennahda
Movement to push for the inclusion of an article under the chapter on constitution amendment, saying that a
number of issues are beyond amendment including the one about Islam being the religion of the state. This
proposition faced grave opposition from members of the civil society, who emphasized that the opening article of
the constitution doesn’t imply that Islam is ultimately the religion of the state, since that would reduce the second
article to meaninglessness, and that it instead posits that Islam is the religion of the majority of Tunisian society,
and therefore the sovereignty of the Tunisian people as properly represented remains the only source of
legislation. Consequently, the constituent assembly retreated from their proposition.

What can be inferred from the Tunisian experience is that the constitutive path which a State might undergo in a
transitional period can be sudden (revoking the old constitution and introducing a new one wasn’t even a topic of
discussion at the beginning of the revolution and after the escape of the former president. As according to chapter
57 of the 1959 constitution, what only took place was that the Speaker of Parliament became acting president at
the time, presumably until another president is elected within 60 days of presidential vacancy. It was the Tunisian
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people, however, who exerted pressure to abandon this approach and to go into a constitutive stage, which is why
in every case a society enters a transitional period they must be prepared to manage or at least monitor it. Civil
societies must therefore have a clear visualization of the desired political system, especially the model of society is
support. Civil societies must also have clear propositions that ensure the implementation of equality and non-
discrimination, as well as secularism which is the best guarantor of equality and freedoms of conscience and belief.

Offering those clear alternatives endorsed by wide segments and networks of society can counter elected political
powers represented in the constituent assembly, which society might elect to be responsible for the constitution-
making process, who may turn to be disapproving of the values of democracy. Or they might only utilize its
procedural aspects like in organizing elections and using voting for decision making, which in turn will result in
adopting the will of the majority, but without embracing the tangible aspects of democracy. These aspects include
the universality and comprehensiveness of human rights which deem democracy a system under which the
majority rules indeed but one that also ensures the rights of the other, i.e. the rights of minorities and opposition,
as well as the equal right of all components of society in discussing public affairs and to jointly participate.
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